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Better Targeting Superannuation Tax Concessions and Unfunded Defined Benefit Pensions
Treasury Laws Amendment (Better Targeted Superannuation Concessions) Bill 2025
Superannuation (Better Targeted Superannuation Concessions) Imposition Bill 2023

About ACPSRO

ACPSRO, formed in 1997, provides a united voice on retirement issues relevant to
Commonwealth, State and Territory public servants and Defence retirees who receive Defined
Benefit Superannuation Pensions to which they had to compulsorily contribute from their after
taxincome. These issues impact upon the well-being of more than one million Australian
households. The majority of these retirees provided front line services to the community
including teaching, nursing, emergency services, transport services, energy, the provision of
infrastructure, the needed administrative services to support these essential functions and the
defence and security of our country.

ACPSRO seeks to ensure that any changes proposed to how DB pensions are taxed do not have
any unintended consequences for members of these schemes. In this regard we have
restricted our comments to the section of the draft legislative package relating to unfunded
Defined Benefit superannuation schemes.

Summary

The stated objective of these superannuation tax reforms is to ensure the better targeting of those
tax concessions which apply to superannuation assets accumulated under the Superannuation
Guarantee arrangements.

The proposed changes will increase the maximum headline marginal tax rate on superannuation
fund earnings from 15% to 30% for earnings corresponding to the proportion of an individual’s Total
Superannuation Balance (TSB) that is greater than $3 million. A further higher rate of 40% will apply
to earnings from superannuation balances in excess of $10 million. The reforms introduce a new
Division 296 into the Income Tax Assessment Act 1997. Earnings from superannuation assets
accumulated under the Superannuation Guarantee arrangements below the $3 million threshold will
continue to be taxed at just 15% or be exempt from income tax if held in a retirement pension
account.

ACPSRO maintains that the draft legislation, and any regulations which may be subsequently
prepared, implementing these superannuation reforms exclude unfunded defined benefit
superannuation interests at this time for the reasons outlined in this submission.

Firstly ACPSRO has serious concerns with the consultation process in relation to the proposed
legislation.

In the Treasury release of 13 October 2025, it was explicitly stated that “the government would
consult the sector on the best approach: . ... to make additional changes necessary to ensure
commensurate treatment is maintained for defined benefit members.” Despite ACPSRO making
numerous representations to government on this proposed reform there has been no effort from
the government to consult with us on these latest legislative proposals. We are also unaware of any
consultation or submissions received from public sector superannuation commissions at either the
state or Commonwealth level.

Also, from reading the proposed legislative draft it is clear that the detail regarding the application of
Division 296 tax to unfunded Defined Benefit pensions will be contained in yet to be released



regulations. As such it is impossible to adequately assess the impact of the draft legislation on
unfunded Defined Benefit pensions.

As a result ACPSRO considers it is highly inappropriate to apply this legislation to unfunded Defined
Benefit pensions until a transparent consultation has been undertaken in respect to these pensions
and draft regulations that may flow from such consultation have been able to be fully assessed.

Secondly, ACPSRO considers that the draft legislation fails to adequately consider the following
issues which we have continually raised with both Treasury and the Treasurer:

1) Unfunded superannuation pensions do not receive the generous and open-ended taxation
concessions available under the Superannuation Guarantee arrangements which are the
target of this reform;

2) Unfunded superannuation pensions are already subject to normal income tax and
individuals who may be impacted by the proposed Division 296 tax assessment are already
paying a marginal rate of tax of 45% on that income that will be ascribed to be from a
superannuation interest in excess of $3 million. The imposition of the Division 296 tax will
likely take their marginal rate of tax to 60%, or indeed more;

3) Any attempt to ascribe a value to an unfunded Defined Benefit superannuation interest will
necessarily require the determination of some unrealised gain from that ascribed value.
This is clearly contrary to how the legislation is now being proposed to be applied to all
other superannuation interests as the scheme moves “to realised earnings approach that
aligns to existing income tax concepts”; and

4) Determining the ascribed asset valuation of a super fund using the gross income received
from unfunded superannuation will result in any Division 296 tax assessment being
significantly greater than that applying to a person in receipt of the same after tax income
from a fund accumulated under the superannuation guarantee arrangements.

ACPSRO notes that our previous concerns relating to the adverse impact Division 296 tax would have
had on women in receipt of an unfunded Defined Benefit pension appears to have been addressed
in the revised proposed legislation and that a gender neutral valuation approach is being adoptedto
ensure equal tax outcomes for both men and women under the same circumstances.

Unfunded Defined Benefit superannuation is being unfairly treated

While funded superannuation has benefited from open-ended tax concessions, superannuation
payments from unfunded sources, such as those applying to many Commonwealth and State
employees, are taxed as normal income and do not receive these tax concessions. Governments did
not put aside funds to meet these superannuation obligations to their employees and made
conscious decisions to fund their superannuation obligations as they fell due following an
employee’s retirement.

The discussion around the Better Targeting of Superannuation Tax Concessions, including the
comments from Treasury to the Senate Economics Legislation Committee, conveniently ignores this
important difference in how alternative sources of superannuation are currently taxed.

As unfunded Defined Benefit pensions are taxed as normal income, the application of Division 296 to
such pensions has the effect of double taxation.

While the “Additional guidance on proposed regulations” factsheet makes comment relating to
defined benefit interests, it makes no distinction between funded and unfunded defined benefit



interests. It seems from the information provided that an assumption has been made that funded
and unfunded defined benefit interests are the same, yet their current tax treatment is very
different.

As a result, the inclusion of unfunded defined benefit superannuation in Division 296 tax proposals
is neither equitable, or just.

Unfunded Defined Benefit Superannuation is being Taxed Based on an Ascribed Unrealised Gain

The draft legislation has removed the consideration of unrealised gains from the determination of an
individuals Division 296 tax liability. However, in respect to unfunded Defined Benefit
superannuation pensions the Division 296 tax liability will be based solely on an ascribed and
unrealised and unrealisable gain.

The guidance on proposed regulations indicates that there is proposed to be a “prescribed factor”
which will be applied to certain funds based on actuarial modelling. The guidance notes that the
“prescribed factor” will be “based on a comparison of the difference in earnings between:

e The overall notional investment returns (including unrealised gains) that would be expected
based on assumptions that align with those used in the calculation of the TSB for defined
benefit members,

e The associated taxable investment income including realised capital gains from the sale of
assets over the members’ lifetimes.”

As stated above unfunded Defined Benefit pensions are fully taxed, and do not receive the taxation
concessions applying more broadly to superannuation interests. In determining any “prescribed
factor” full consideration must be taken of the fact that these income streams are already fully
taxed.

Any consideration of the above two dot points must recognise that:

a) Any, and all, ascribed income from an unfunded defined benefit superannuation interest will
be unrealised and unrealisable; and

b) Any taxable investment income, as perhaps evidenced by the unfunded defined benefit
pension received from the superannuation interest, has already been fully taxed.

In developing the regulations relating to unfunded Defined Benefit superannuation interests points
a) and b) must be explicitly considered if fair and equitable treatment is to be applied to such
schemes under the Division 296 tax proposals.

Clearly as unfunded Defined Benefit income streams are already fully taxed, and not in receipt of the
superannuation tax concessions applying more broadly, the prescribed factor must necessarily
discount virtually 100% of any ascribed Division 296 tax determination to ensure equal tax treatment
across alternative superannuation interests.

As a result, fair and equitable application of the “prescribed factor” to unfunded Defined Benefit
superannuation pensions will necessarily reduce the Division 296 tax liability applicable to such

pensions to zero.

Other areas of inconsistency



There are many other areas where the proposed legislation does not treat individuals in a consistent
manner as asserted by Treasury. These include the following:

e Those holding in excess of $3 million in a superannuation fund will be able to readily escape the
full impost of Division 296 tax by moving some of their superannuation assets to other tax
effective places. Individuals receiving unfunded Defined Benefit superannuation are unable to
access any of the unfunded asset that is to be ascribed to them under Division 296 and cannot
take any actions to limit the impact of a Division 296 tax impost;

¢ Inretirement mode, the earnings of the first $1.9 million of an individual’s superannuation asset
will remain tax exempt. In contrast the full amount of an unfunded Defined Benefit
superannuation pension will continue to contribute to an individual’s personal income tax
assessment with normal marginal income tax rates applied;

e Earnings from an individual’s superannuation asset valued between $1.9 million and $3.0 million
will continue to be taxed at only 15%. On the other hand, unfunded Defined Benefit
superannuation which is ascribed under the proposed regulations to be derived from a fund
valued towards the top of this range, is likely to be exposed to the top personal marginal income
tax rate of 45%; and

e Earnings from an individual’s superannuation asset in excess of $3.0 million will attract the
Division 296 tax loading of 15% taking the marginal tax rate to 30%. Unfunded Defined Benefit
superannuation pensions, ascribed under the Regulations to incur the Division 296 loading of
15%, will have that loading applied on top of the existing 45% marginal personal tax rate that
will almost certainly apply to that pension.

It is unfortunate that commentators have been muddying the waters in respect of the taxation
arrangements applying to unfunded Defined Benefit superannuation. These commentators confuse
the taxation arrangements applying to funded and unfunded Defined Benefit superannuation and
frequently make reference to retirees receiving considerable tax free income.

Such comments are irrelevant in the case of an individual in receipt of an unfunded defined benefit
superannuation pension that may be subject to Division 296 tax. These individuals are not in receipt
of this tax benefit, and as stated above, are almost certainly already paying a marginal tax rate of
45% on any income received and where the ascribed value of their superannuation asset may
exceed $3 million resulting in a Division 296 tax imposition on top of the income tax already paid.

Conclusion

The stated purpose of the Government’s Division 296 measures is to ensure the better targeting of
superannuation tax concessions.

As ACPSRO and others have demonstrated, unfunded defined benefit superannuation does not
attract these concessions and should not be included within the Division 296 tax arrangements.

Fair and equitable application of the principles outlined in the guidance on the proposed regulations
further indicates that unfunded defined benefit pensions should not be included within the Division
296 tax arrangements.

The application of Division 296 tax to an individual’s unfunded defined benefit superannuation will
amount to the double taxation of that superannuation and impose an effective marginal tax rate
which is likely double that proposed under the government’s reforms.



